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Summary 

Congressional apportionment is the process of determining the number of Representatives to 
which each state is entitled in the U.S. House of Representatives based on the decennial census of 
population. Congressional redistricting, often confused with apportionment, is the process of 
revising the geographic boundaries of areas from which voters elect Representatives to the House. 
The apportionment process is a function of four factors: (1) population size, (2) the number of 
Representatives or seats to be apportioned, (3) the number of states, and (4) the method of 
apportionment. 

Recently, some commentators and Members of Congress have called for a change in the nature of 
the population used to apportion seats in the U.S. House of Representatives, advocating a change 
from using all “persons” to using all “citizens.” Section 2 of the 14 th Amendment to the U.S. 
Constitution states that “Representatives shall be apportioned among the several States according 
to their respective numbers, counting the whole number of persons in each State, excluding 
Indians not taxed.” Consequently, such a change would appear to necessitate a constitutional 
amendment. 

This report examines the impact on the apportionment of seats in the House of Representatives if 
such a change were to occur, using an estimate of the 2013 citizen population in place of the 2010 
apportionment population to determine the potential distribution of seats in the House of 
Representatives for the 1 14 th Congress. In addition, the apportionment of the House of 
Representatives is shown using an estimate of the 2013 total apportionment population, as well. 

If the apportionment of seats in the House of Representatives for the 1 1 4 th Congress were to be 
based on the 2013 estimated citizen apportionment population rather than the 2010 total 
apportionment population, as required by the Constitution, it is estimated that seven seats would 
shift among 11 states. California would lose four seats relative to its actual distribution of seats as 
a result of the 2010 apportionment. Texas, Florida, and New York would each lose one seat 
relative to the number of seats received in the 2010 apportionment. 

On the other hand, Louisiana, Missouri, Montana, North Carolina, Ohio, Oklahoma, and Virginia 
would each pick up a single seat, if the 2013 citizen population were used to apportion seats 
rather than the 2010 total apportionment population. Using citizenship status to apportion the 
seats in the U.S. House of Representatives tends to benefit states with smaller immigrant 
populations and cost states with larger immigrant populations. 

For those seeking to change the current population standard for apportioning the seats in the 
House of Representatives, there appears to be at least three possible choices. First, and most 
obvious, amend the U.S. Constitution. Second, use the citizen population in the redistricting 
process to geographically define the congressional districts. Or third, change the apportionment 
law to adopt an apportionment formula that, when used with the total population, mimics the 
apportionment distribution that occurs when using the citizen population. 
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Introduction and Background 

How seats in the U.S. House of Representatives are apportioned among the states is determined, 
in part, by the U.S. Constitution and, in part, by federal legislation and legal determinations by 
the courts. The U.S. Constitution determines the maximum and minimum size of the House of 
Representatives as well as the nature of the population upon which any apportionment is 
determined. 

Historically, the issue of the nature of the population upon which the apportionment of the House 
of Representatives is based has been raised periodically. Rather than “persons,” as is required in 
the Constitution, historical proposals have advocated “free Citizens,” “legal voters,” “male 
citizens,” “the voting population,” “citizens,” or “exclude aliens” as the basis for the 
apportionment population. 1 

From time to time, commentators and Members of Congress raise the issue, proposing to change 
the population upon which the apportionment of House seats is based from “persons” to 
“citizens.” 2 This report examines the impact on the apportionment of seats in the House of 
Representatives if such a change were to occur, using an estimate of the 2013 citizen population 
in place of the 2010 apportionment population to determine the distribution of seats in the House 
of Representatives for the 114 th Congress. In addition, the apportionment of seats in the 114 th 
Congress is shown using an estimate of the 2013 total apportionment population as well. 

Constitutional Issue 

According to Section 2 of the 14 th Amendment to the U.S. Constitution, 

Representatives shall be apportioned among the several States according to their 
respective numbers, counting the whole number of persons in each State, excluding 
Indians not taxed. But when the right to vote at any election for the choice of electors for 
President and Vice President of the United States, Representatives in Congress, the 
Executive and Judicial officers of a State, or the members of the Legislature thereof, is 
denied to any of the male inhabitants of such State, being twenty-one years of age, and 
citizens of the United States, or in any way abridged, except for participation in rebellion, 
or other crime, the basis of representation therein shall be reduced in the proportion 
which the number of such male citizens shall bear to the whole number of male citizens 
twenty-one years of age in such State. (Emphasis added.) 



1 For the Constitutional Convention and the debate over the 14 lh Amendment to the Constitution, see Charles A. 
Kromkowski, Recreating the American Republic , Rules of Apportionment, Constitutional Change, and American 
Political Development, 1700-1860 (Cambridge: Cambridge University Press, 2002), pp. 275, 378-379, 414-416; for the 
debate over the apportionment bills of the 1920s and 1930s, see Charles W. Eagles, Democracy Delayed, 

Congressional Reapportionment and Urban-Rural Conflict in the 1920 ’s (Athens, GA: University of Georgia Press, 
1990), pp. 28, 34, 70-71, 77-78, 80, 118. 

2 See, John S. Baker and Elliott Stonecipher, “Our Unconstitutional Census,” Wall Street Journal , August 9, 2009; 
Dudley L. Poston, Jr., Steven A. Camarota, and Amanda K. Baumle, Remaking the Political Landscape, The Impact of 
Illegal and Legal Immigration on Congressional Apportionment, Center for Immigration Studies, Backgrounder, 
Washington, DC, October 2003; Charles Wood, “Losing Control of America’s Future — The Census, Birthright 
Citizenship and Illegal Aliens,” Harvard Journal of Law and Public Policy, vol. 22, no. 2 (Spring 1999), pp. 465-522; 
Michael Regan, “2010 Census: Who Should Count?,” The Hartford Courant, September 30, 2007, at 
http://www.courant.com/news/local/hc-reapportion0930. artsep30,0,1255793. story; Jack Martin, Who Represents Illegal 
Aliens ?, Federation for American Immigration Reform (FAIR), Washington, DC, September 2008, at 
http://www.fairus.org/site/News2 ?page=NewsArticle&id=2 1 695&security= 1601 &news_iv_ctrl= 1 007. 
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As stated, it has been taken to mean that the apportionment population is all persons residing in 
the United States. As Section 1 of this same amendment defines U.S. citizenship, the use of the 
term “persons” rather than “citizens” has not been taken to be an oversight by most. 3 Thus, 
changing the meaning of population in the apportionment process is, most likely, going to require 
a constitutional amendment. 4 

Practicalities 

The U.S. Supreme Court has held that, for purposes of apportionment only, actual population 
counts from the census must be used. Population estimates based on sample surveys cannot be 
used to apportion the seats in the House of Representatives. 5 

Currently, as will be highlighted below, the only source for information on citizenship status is 
the U.S. Census Bureau’s American Community Survey (ACS), a sample survey. 6 Even assuming 
that a constitutional amendment were to be passed and ratified by the required number of states 
relatively quickly, without the Census Bureau conducting a special census prior to the scheduled 
2020 census, the earliest that another apportionment using citizenship status information is likely 
to occur is 2020. If such an amendment were to be passed, presumably the Census Bureau would 
ask a question about citizenship status of all persons in the 2020 census. 

Recent Congressional Interest 7 

While no legislation has been introduced in the most recent congresses, in the 1 1 1 th Congress, 
Representative Candice Miller introduced H.J.Res. 1 1, a constitutional amendment that provided 
for the apportionment of seats in the House of Representatives based on the citizen population 
rather than total population. 8 The proposed amendment had 28 cosponsors. 

At the same time, Representative Virginia Foxx and Senator Robert F. Bennett introduced The 
Fairness in Representation Act (H.R. 3797/S. 1688). The proposed legislation would have 
amended Title 13 to require that the Census Bureau include on the 2010 census questionnaire “a 
checkbox or other similar option for respondents to indicate citizenship status or lawful presence 
in the United States.” The proposed legislation further required that the Secretary of Commerce 
adjust the total population figures to assure that only the citizen population was used in 
apportioning seats to the House of Representatives. 

In addition, Senator David Vitter introduced an amendment to the Commerce, Justice, Science, 
and Related Agencies Appropriations Act, 2010 (S. Arndt. 2635 to H.R. 2847). The amendment 



3 CRS Report R41048, Constitutionality of Excluding Aliens from the Census for Apportionment and Redistricting 
Purposes, by Margaret Mikyung Lee and Erika K. Lunder. 

4 Ibid., pp. 3-7. 

5 525 U.S. 316, 119 S.Ct. 765 (1999). Also see, CRS Report RL30870, Census 2000: Legal Issues re: Data for 
Reapportionment and Redistricting, by Margaret Mikyung Lee. 

6 CRS Report R41532, The American Community Survey: Development, Implementation, and Issues for Congress, by 
Jennifer D. Williams. 

7 For a brief review of selected legislation on this topic from previous Congresses, see the Appendix of CRS Report 
R41048, Constitutionality of Excluding Aliens from the Census for Apportionment and Redistricting Purposes, pp. 11- 
13. 

8 The amendment reads as follows, “Representatives shall be apportioned among the several States according to their 
respective numbers, which shall be determined by counting the number of persons in each State who are citizens of the 
United States.” 
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stated, in part, that “none of the funds provided in this Act or any other act for any fiscal year may 
be used for collection of census data that does not include questions regarding United States 
citizenship and immigration status.” The amendment was subsequently ruled non-germane. 

Prior to the 2010 Census, in the 1 1 1 th Congress, there was also opposition to the idea of restricting 
the apportionment based on the citizen population. Representative Joe Baca introduced the Every 
Person Counts Act (H.R. 3855). This bill would have prevented the Census Bureau from 
collecting information about U.S. citizenship or immigration status in any census. 

None of the above legislation came to a vote. 

Potential Impact of Using the Citizen Population to 
Apportion Seats in the House 

In the 1 990 and 2000 censuses, estimates of citizenship status were derived from the results of 
such questions on the “long- form” questionnaires. Both censuses included two types of 
questionnaires, a “short-form” questionnaire, which included a few basic questions on age, sex , 
race, and Hispanic heritage, and a “long-form” questionnaire, which included all of the questions 
from the short form and a large number of other demographic questions, including citizenship 
status. The long- form questionnaire was sent to a probability sample of about one-sixth of the 
U.S. households. The other five-sixths received only the short form. For the 1990 and 2000 
censuses, the information derived from the short form and the long form constituted the results of 
the census. 

Plans for the 2010 census were dramatically different. While the basic set of similar questions 
from the short form would again be posed on the census questionnaire going to the American 
public on April 1, 2010, there would be no comparable long form sent out at the same time. 
Rather, the information originally collected on the long fonn now would be collected by the 
American Community Survey (ACS), a cumulative, rolling sample survey that would collect, 
starting in 2006, the same or similar information collected in the previous long form used in the 
1990 and 2000 censuses. 9 Again, like in 1990 and 2000, the ACS is the only source for 
geographically detailed information about citizenship status. 

Estimating the Total and Citizen Apportionment 
Populations 

Limitations and Caveats 

Citizenship Verification 

Counts of citizens derived from the ACS are based on how respondents answered a question 
related to their citizenship status. 10 The Census Bureau does nothing to attempt to verify whether 



9 For a full description of the history and nature of the ACS, see CRS Report R41532, The American Community 
Survey: Development, Implementation, and Issues for Congress, by Jennifer D. Williams. 

10 The ACS question on citizenship status reads as follows: “Is this person a citizen of the United States?” There are 
five response categories: (1) Yes, bom in the United States; (2) Yes, bom in Puerto Rico, Guam, the U.S. Virgin 
Islands, or Northern Marianas; (3) Yes, bom abroad of U.S. citizen parent or parents; (4) Yes, U.S. citizen by 
(continued...) 
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